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November 9, 2009
Congressman 

Washington, DC 20515
Congressman 
This letter is to acquaint you with the concerns that the American Sand Association (ASA) has regarding the Department of Interiors (DOI) Bureau of Land Management (BLM) implementation of the Federal Land Recreation Enhancement Act (FLREA). (16 U.S.C. 6801-6814)

The FLREA is an outgrowth of the Recreation Fee Demonstration Program (Fee Demo). Many of the public's concerns with the way the agencies were administrating the Fee Demo program were addressed in the development of the FLREA legislation. The FLREA was signed into law in December, 2004.

Many of the concerns with the Fee Demo program revolved around the way fees were being collected and the amount of the visitor’s fees that were being used for overhead costs and the cost to collect the fees.

To address these concerns the FLREA contains language that spelled out in detail where and when recreation fees could be collected.  This language specifies the types of fees and has prohibitions on certain agencies for the collection of entrance fees and the amount that can be used for overhead and administration costs.

Unfortunately the language in this legislation is ambiguous enough that the BLM has been able to change the way these fees are being collected or the visitor fees are spent to suit their wishes. A couple cases in point are described below.

In the case of the percentage of the visitors fees that can be used for overhead, the maximum specified in the FLREA legislation is 15%. This was specified in Section 808 (c) (16 U.S.C. 6807 (c)) as to the limit on Administration, Overhead and Indirect costs. The BLM has elected to categorize the cost of fee collection as a direct cost and therefore the maximum specified in 16 U.S.C 6807 (c) does not apply to the cost of collection. The FLREA has no provision for a limit on direct costs as this is supposed to be what the bulk of the fees are to be used for. The BLM is taking the approach that there is no maximum value that the BLM is limited to in the collection of these visitor fees. For example, at the Imperial Sand Dunes Recreation Area (ISDRA) historical data for the last 4 fiscal years show that 33% of visitor’s fees have been used to collect those fees.
If the BLM truly used the 15% that is set forth in the FLREA for administration fees the total cost could be over 45% just to administer and collect the visitor fees. Obviously there is some cost of collection for the fees but it should be held to a reasonable value. To carry this to the extreme there is no real limit on the amount the BLM can use to collect fees and therefore as the cost of management of the ISDRA increases and the cost of collecting the fees increases there is no practical limit to the amount of fees the BLM may impose on the recreation visitors.
In the BLM 2010 Budget Justification document, on page I-60 the BLM expounds a goal of 3% for the "Percent of recreation fee program receipts spent on fee collection" and they show a historical amount of 3% expended in FY2007. However the amount spent on fee collection at one location, the ISDRA in California, was $1,173,560 in FY 2007. This was 32.2% of the receipts for this recreation site alone. On page X-10, of the BLM 2010 Budget Justification document, the recorded total for BLM expenditures for 2008 Recreation Fee Projects “Collection Costs" and "Fee Mgmt. Agreement & Reservation services" was shown as $432,000. The actual amount spent at the ISDRA alone in 2008 was $1,348,053. The percentage of fees used to collect fees was 40% for this one location. This one site spent more than 3 times the amount that the BLM reported to Congress, in the BLM 2010 Budget Justification document. The BLM is not providing accurate information to the Congress in the budgeting process for the recreation fee programs.
This issue of the amount of visitors fees that are being used to collect the fees and what is included in the 15% limit on overhead costs, has been addressed in proposed legislation from Senator Baucus in Senate Bill 868. In S.868, Section 802 (h) (2) under Administrative Costs, the cost of fee collection is now included in the limit of 15% (802 (h) (2) (B)). This is something that should have been included in the original FLREA legislation. This would have afforded a reasonable amount for the collection and administration of the visitor fee process.

The second case we wish to point out is the way some of these fees are being collected. In the case of the BLM California Desert District (CDD), certain areas do not adhere to the requirements of the FLREA to be able to charge an amenity fee. This has been addressed in the FLREA language in the ability for the agency's to charge a "Special Recreation Permit" (SRP) fee (16 U.S.C 6802 (h)). This individual SRP is meant to reimburse the BLM for the extra cost of administration, operation and maintenance of these special recreation areas. This permit and the associated permit fee were intended to be charged to those visitors that were actually taking part in the special recreation at these areas. This permit and permit fee were not intended for the casual visitation of these areas. In these CDD areas these fees are being collected from every vehicle that enters the recreation area regardless of their purpose in entering the recreation area. When a vehicle approaches the entrance to the recreation area and they are not granted access until they pay a fee we believe this constitutes an entrance fee.

The charging of an entrance fee for any lands managed by the BLM is prohibited by the FLREA (16 U.S.C 6802 (e) (2)). In discussions with the BLM they acknowledge that they are prohibited from charging entrance fees but state that charging every vehicle that enters the recreation area the SRP fee is "easier" for them to manage.

 We agree that it is probably easier for them to manage the collection of the SRP fees in this fashion but that is not what the law spells out. In life there are lots of things that are easier but may not be the correct way of doing things. Adhering to the FLREA legislation just happens to be one of the things the governmental agencies are required to do.

We request that you contact the Department of the Interior (DOI) and investigate the way they are administrating the application of the FLREA in the area of collection and expenditures of visitor’s fees. We also request you investigate the reason that the DOI is not providing accurate data on fee collection and correct representation of fee implementation costs to Congress in their Budget Justification documentation. Please respond with your findings, from these inquiries, of the way the DOI has implemented the FLREA and their reporting of budget data information to Congress and their course of action to resolve these issues.

As always we stand ready to work with the DOI and the BLM to resolve theses inequities in the administration of visitor fees to recreate on public lands.
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